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Introduction
Public and social services in Canada are negatively impacted by the
prevailing model of trade liberalization. Free trade policies and agreements have not only failed to provide adequate protections for existing
public services, aspects of neoliberal trade and investment agreements
have also made public services vulnerable to liberalization and privatization and, in some cases, to foreign-investor challenges. Consequently,
trade agreements restrict governments’ ability to regulate both existing
and future public services.
	It is important to state at the outset that there is nothing inherently
wrong with trade or trade agreements. The critique is not of commercial
exchange and cooperation between regions, but of a particular model
of international trade—the prevailing model of trade policy and agreements seen in recent decades. This prevailing model of trade is linked to,
or indeed a component of, neoliberalism. Since the late 1980s, Canadian
trade policy has been characterized by trade liberalization and the opening of markets. It has been rooted in the assumption that the liberalization of trade and investment, along with deregulation and privatization,
is the best way to facilitate economic growth.
	Analysts often note that modern trade agreements go beyond what
we typically conceive of as “free trade” as they do much more than facilitate, or reduce barriers to, the movement of goods across borders. They
extend to cover matters only peripherally related to trade, including environmental regulation, agriculture, health and food safety standards,
intellectual property rights, investment protection, government procurement and, of particular interest here, public and social services. Through
their far-reaching scope, “the latest generation of trade and investment
agreements consciously limit or even foreclose key options for more progressive governance.”1
	Concerns about the potentially corrosive effects of trade agreements on public services began with the World Trade Organization’s
(WTO) General Agreement on Trade in Services (GATS), which came into
effect in 1995. Concerns about public services also surfaced in relation
to the investment and services chapter of the North American Free Trade
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Agreement (NAFTA), which took effect the previous year. In an analysis
of these agreements, Canadian trade expert Scott Sinclair remarks:
These groundbreaking agreements created a new legal and conceptual
framework that redefined services—which had previously fallen largely
beyond the scope of international trade rules—in terms of their potential for commercial exploitation by global firms and capital. In addition,
their broader scope and more powerful enforcement mechanisms significantly shifted the balance of power in regulatory matters in favour of
international investors and commercial service providers.2
These agreements opened up services to competition with foreign service
providers and, in the case of public services, set the stage for undermining
governments’ ability to provide, regulate and expand public services. We
have since seen reference to, and effects on, public services in more recent
agreements, such as the recently signed Comprehensive and Progressive
Trans-Pacific Partnership (CPTPP), formerly the Trans-Pacific Partnership
or TPP; the Canada-E.U. Comprehensive Economic and Trade Agreement
(CETA), which was provisionally applied in September 2017; and the currently-on-hold Trade in Services Agreement (TiSA). It is worth noting that
the impact of neoliberal trade and investment treaties coincided with,
or were part of, a broader trend of structural changes to public services
that included privatization, deregulation, weaker social protection and
reduced funding.3
This paper provides an analysis of the links between trade liberalization and public and social services in Canada. Section 2 below outlines the inadequate protection for public services found in trade and
investment agreements: Trade provisions lock in liberalization and privatization, and investor protections allow corporations to challenge government policies, even when such policies are in the public interest, thus
contributing to a chilling effect on regulation. Furthermore, vulnerable
groups are disproportionately hurt by the negative impacts. In response,
experts and advocates have identified the need for stronger safeguards or
carve-outs for public and social services. The third section then provides
a case study of trade impacts on the Canadian health care system. This
case illustrates the aforementioned effects of trade liberalization on pub-
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lic services in general as well as some sector-specific impacts. The paper
concludes with a summary in Section 4 that renews the call to defend
public and social services in Canada.

Impact on Public Services
A. Inadequate Protection
While most trade agreements contain some exclusions for public services,
called “reservations,” these clauses are often inadequate due to their ambiguous language or limited scope. Services came under the purview of
multilateral rules for the first time with GATS. The agreement applies to
all measures (laws, regulations and standards) “affecting trade in services.”4 The GATS does contain an exclusion for “services supplied in the
exercise of governmental authority,”5 defined as “any service which is
supplied neither on a commercial basis, nor in competition with one or
more service suppliers.”6 However, many experts have noted that this
general exemption does not provide full protection for public services.
The meaning of “a service supplied in the exercise of governmental authority” is ambiguous, leaving interpretation up to dispute panels
and the GATS Appellate Body. It is unclear how much government involvement would be required to meet the criterion “not on a commercial
basis”, and what is used to assess if services are supplied in competition
with other suppliers.7 If services are supplied by more than one provider
or with any form of remuneration, they could be understood to be supplied in competition with others or on a commercial basis and, therefore,
not exempt.8 Many public services may fall outside the exemption.
	In practice, the exemption clause has been interpreted narrowly.9,10 In fact, WTO members agreed to narrow interpretation at the 1998

3

PSFC I CLI RESEARCH

DICEY DEALS
TRADE AGREEMENTS AND PUBLIC SERVICES

meeting of the Council for Trade in Services.11 A 2011 paper by European
Commission trade officials found that the GATS governmental authority
exclusion is a “very narrow exception” with limited scope. It also concluded that many public services—including activities related to health
care, education, postal services, telecommunications, waste collection,
water provision, electricity and transport—as they exist in many countries “will have certain commercial aspects and may be provided to some
extent by private operators on a commercial basis” and thus would not
be covered by the exemption.12 This governmental authority exemption
also appears in CETA. Experts have identified similar limitations as those
in GATS.13
The language for the public services reservation found in NAFTA
and the CPTPP, however, takes a slightly different form: Social services
with a “public purpose” are exempt from certain obligations in the investment and services chapters of the agreements. The CPTPP provides
a list of those services considered to have a public purpose (e.g., income
security or insurance, social welfare, public education, health and child
care). However, the list is limited and does not include ancillaries that
support the functioning of the specified services.
	In the case of NAFTA, there is no clear definition for “social service”
or “public purpose.”14,15 Furthermore, parties are not allowed to take any
reservations against the expropriation-compensation clause.16 The protections for public services are, therefore, partial. The impact of NAFTA’s
investment protection provisions is discussed in more detail in a subsequent section.
While the fate of TiSA is unclear as negotiations have stalled,
TiSA is the latest attempt to commercialize services by exposing them to
for-profit providers.17 As Sinclair outlines,18 TiSA embodies an inherent
conflict with public services which aim to meet social needs by restricting
commercial activity and profit-making. Public services can be framed as
barriers to international trade in services, and like GATS, TiSA’s governmental authority exclusion is inadequate. The exclusion is too narrow:
Public services rarely meet the criteria of exclusive provision by governments on a non-commercial basis. As a result, “[i]n principle, all services,
including public services, are on the table in the talks and therefore at
risk of liberalisation and commercialisation.”19
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• Negative Listing
The structure of these various agreements is important to the impact on
public services. GATS is a “bottom-up” agreement using a positive list
approach: It outlines a general framework of obligations (e.g., most-favoured nation) for all services and a set of specific commitments around
a list of sectors and services.20 The strongest obligations of the agreement
apply only to those sectors listed by governments in their national schedules.21 In contrast, deals such as NAFTA, CETA, the CPTPP and TiSA are
“top-down” agreements because they adopt a negative list approach.
	It has become increasingly common for countries, including Canada, to adopt a negative list approach in trade treaties.22 This approach
makes all services and investments in a country subject to a deal’s provisions unless specific reservations/exceptions are negotiated and stated
in the agreement.232425 As noted above, this is troublesome because language on what qualifies as public services is ambiguous.26 Even more
problematic, though, is that any new or unanticipated public services in
the future will not be protected by the reservation. The negative list effectively expands the scope of these agreements into the realm of public
service.27 By binding public services to their provisions, top-down agreements severely diminish the authority of current and future governments
to do what they are supposed to: serve the public.
The Australian Services Roundtable sums up this concern, noting
that the negative list approach in free trade agreements (FTAs):
“requires a very detailed understanding of the domestic services economy and all the myriad of policy measures which impact on it...It is
easy to ‘forget’ to list a measure and to then discover it is politically difficult to implement removal of that measure. And most FTAs have tight
dispute settlement provisions which means that there is considerable vigilance by the trading partner with respect to implementation.”28
The TiSA is unique in that it proposes a hybrid approach. As it stands
now, TiSA contains a positive list to identify those services subject to market access rules (similar to that in the GATS), as well as a negative list for
non-discrimination rules. Professor Jane Kelsey of the University of Auck-
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land argues that this hybrid approach makes it increasingly difficult for
domestic policymakers to determine whether a new law or policy may
violate TiSA rules.29
	It is worth noting the potential impact on public services in a renegotiated NAFTA. In advance of the NAFTA renegotiation talks in July
2017, the U.S. Trade Representative released its “Summary of Objectives”
for the talks. The Summary calls for further liberalization of services and
any exceptions needed from core disciplines to be negotiated on a negative list basis with “the narrowest possible exceptions” and “least possible
impact on U.S. firms.”30 Not only does the demand for narrow exceptions
using a negative list threaten to limit existing public services, but it may
further entrench privatization efforts.
• Restrictions on Monopolies
Trade agreements impose limitations on the activities of monopolies and
exclusive service suppliers often-used for public service provision. This
was first evidenced in the GATS with its prohibition on monopolies and
exclusive service suppliers31 (e.g., postal services) listed by parties in their
schedules. The prohibition may constrain a state’s ability to expand existing services, such as public health insurance. A party is permitted to
remove sectors from its schedule with three months’ notice to the WTO
Council on Trade and Services. However, should another member feel
aggrieved by this, the country removing scheduled sectors needs to withdraw its GATS commitments in the relevant sectors and negotiate compensation (i.e., trade concessions) for other members. Otherwise, it could
face retaliatory trade sanctions.32
There is also an even more fundamental conflict between trade
agreements and public services illustrated by monopoly provisions in
trade agreements. Provisions around monopolies typically require state
entities to act in accordance with commercial considerations, thereby
“undercutting their raison d’être as instruments of public policy or social
redistribution.”33 In other words, these agreements impose pro-competitive rules on government regulation and services.
Furthermore, public providers are disadvantaged in sectors where
they coexist with commercial providers. For example, the GATS rules in
certain sectors require legal separation between regulators and service
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providers, and guarantee commercial service providers non-discriminatory access to networks (e.g., postal delivery, telecommunications infrastructure) which are typically built through public spending. Any advantage enjoyed by the public provider, such as subsidies, must be extended
to the commercial provider as well. These provisions “pave the way for
future privatization by both strengthening private competition and eroding public support for public service providers.”34

B. Locking in Liberalization and Privatization
As alluded to above, aspects of trade agreements may encourage and indeed lock in liberalization and privatization of public services. A primary
concern with modern trade agreements stems from their “standstill” and
“ratchet” provisions. The standstill provision requires governments to
move only in the direction of greater conformity with the agreement.3536
The standstill provision is intended to create “an irreversible minimum
standard for liberalization through the exclusion of new or additional
restrictions.37 As a result, the standstill clause locks in the current level of
liberalization.38
Furthermore, ratchet provisions prohibit governments from reversing any voluntary liberalization or privatization efforts in the future.3940
This clause effectively locks in any privatization or liberalization efforts
made by the government of the day, thereby restricting future governments’ ability to make changes. The standstill and ratchet provisions appear in CETA, the CPTPP and TiSA.41
The most concerning implication of the ratchet provision is that
it is a rule of irreversibility. It entrenches. The standstill and ratchet provisions embody a “structural bias [that] interferes with the usual ebb and
flow of policy-making in a democratic society.”42 On the motivation or
rationale behind these clauses, the European Services Forum observed,
“The standstill and ratchet clauses are tools that ensure spreading of trade
liberalisation...and allow avoiding the necessity to renegotiate outdated
agreements.”43
The one-way direction toward liberalization facilitated by the
standstill and ratchet provisions has serious implications for public ser-
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vices. As Sinclair notes, “once foreign investors or services providers become established in a previously socialized sector, efforts to resocialize it
can result in claims for compensation” from the investors or providers.44
These elements of trade agreements significantly restrict the autonomy
of Canadian governments and pose a threat to the protection of public
and social services in the country. As European trade researcher Thomas
Fritz notes, “locking in current and future policies is particularly harmful
when deregulations turn out to be a failure...Similarly, many welfare-enhancing measures could also be thwarted,”45 such as the backlash faced
by the Slovakian government when it tried to limit the expansion of private health insurance.
The standstill and ratchet provisions are crucial ways that trade
agreements encourage the liberalization and privatization of services.
While agreements do not explicitly force governments to privatize public
services, the purpose of their trade in service provisions is to facilitate and
lock in greater liberalization of services and, therefore, the commercialization and privatization of services as well.46 This will have serious consequences for the Canadian people who rely on public and social services
and the millions of Canadians employed in the sector. Sinclair summarizes the implications of both the negative list and the standstill and ratchet
provisions:
When trade and investment agreements are negotiated, governments
have a one-time opportunity to insulate existing services from the full
force of the agreements and, to some extent, preserve future policy autonomy. Such protections are often partial or temporary. Moreover, once
the agreement is in place, any future government can unilaterally eliminate country-specific protections, permanently exposing previously excluded sectors or measures to the full force of treaties.47

C. Chilling Effect
An often-criticized element of trade agreements is their ability to enshrine
corporate rights. This is perhaps most clearly embodied in the agreements’
investment protections, particularly the investor-state dispute settlement
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(ISDS) mechanism. In combination with the lack of adequate protections
for public services in trade agreements, these investment protections—
through ISDS—may threaten governments’ ability to regulate public services.
Trade agreements like NAFTA, CETA and the CPTPP contain provisions to protect foreign investments. ISDS reinforces and protects corporate rights to the extent that corporations are able to effectively sue governments for alleged expropriation, discriminatory treatment or loss of
potential profits.48 For example, a U.S.-based company made investments
to develop a quarry in an ecologically-sensitive region in Nova Scotia, but
the project was rejected in Canada following a provincial-federal environmental assessment. The U.S. company challenged the Canadian decision
under NAFTA Chapter 11 (Investment). A ruling in favour of the foreign
investor resulted in millions of dollars in compensation being paid by the
Canadian government.49
Experts have found that it is often public interest regulations that
are the target of ISDS cases.50 Targeted policies and regulations include
areas of public health, consumer safety and environmental protection.
These cases clearly illustrate the danger of the ISDS mechanism in preventing the Canadian government from implementing policy, law or regulation in the public interest.
	Under NAFTA’s investment chapter, Chapter 11, Canada has been
brought to investor-state arbitration more times than the U.S. or Mexico.51 As of January 2018, these cases have cost Canada over $314 million,
according to a recent report by the Canadian Centre for Policy Alternatives.52 Some of the laws or regulations that have been challenged include
a proposed ban of fracking, Canadian domestic court decisions surrounding drug patents, a ban on gasoline additive MMT, provincial water and
timber protection policies, and the prohibition on quarry construction
mentioned above. Canada will almost certainly be subject to even more
foreign-investor challenges as it signs on to more international trade
agreements, which will as a matter of course have investor-state dispute
mechanisms.53
	In the context of public services, Sinclair notes that these investment chapters codify “the deeply regressive concept that foreign commercial service exporters and investors must be ‘compensated’ when new
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public services are created or existing ones are expanded. While governments retain the formal right to expand public services, [trade] treaties
make doing so far more difficult and expensive.”54
	As a result, investment provisions construct barriers to the expansion of public services. As ISDS becomes more pervasive in international
trade and investment agreements, regulations for public services, such
as capping water utility rates in Estonia or limiting the privatization of
health insurance in Slovakia and Poland, have been targeted by ISDS
claims.55
Through ISDS, foreign investors can seek compensation from domestic governments for alleged expropriation. Government efforts to expand public monopolies may, therefore, be vulnerable.56 Many public
services, such as postal services and municipal utilities, are typically public monopolies.
The Commission on the Future of Health Care in Canada, The Romanow Commission, addressed some of these issues during its consultations. A submission from a prominent trade lawyer found that if NAFTA’s
investment provisions—specifically, Article 1110: Expropriation and
Compensation—had existed in the 1960s, “the public health care system
in its present form would never have come into existence.”57 Furthermore,
NAFTA restricts the expansion of the public component of the health care
system and makes any privatization efforts “a one-way street.”58 This is
a sobering reality regarding the implications of trade agreement investment provisions.
Furthermore, these provisions—particularly ISDS—have been widely criticized for creating a chilling effect on regulation and policy-making.
The potential costs of retaliation against governments by foreign investors and commercial service providers may deter governments from creating or expanding public services in private-sector markets.59 As Sinclair
argues:
While policy chill is difficult to prove conclusively in specific cases, the real, although uncertain, risk of trade and investment
treaty penalties will deter some governments from acting in the public interest by distorting policy choices toward options that are less
injurious to private commercial interests.60

10

PSFC I CLI RESEARCH

DICEY DEALS
TRADE AGREEMENTS AND PUBLIC SERVICES

Although there are cases where public or essential services have been
challenged through ISDS,61 simply the threat of a challenge—whether or
not investors do, in fact, file a dispute—may be sufficient to curb efforts
to de-privatize or those to expand public services. The implications of
ISDS are, therefore, extremely worrisome. The consideration of a country’s trade obligations may factor into a government’s policy-making or
policy reform by influencing, and in many cases limiting, its policy choices around public services.62 Regulatory chill due to NAFTA was illustrated
by the fate of proposals for public car insurance in New Brunswick.

REGULATORY CHILL
Auto insurance in New Brunswick
The potential for investor protections to limit government
policy choices is illustrated by one particularly emblematic case, namely the debate over public auto insurance in
New Brunswick. In response to high rates paid to private
auto insurers, in August 2003 Premier Bernard Lord struck
an all-party Select Committee on Public Automobile Insurance to explore the development of a public auto insurance system for New Brunswick.
	In its April 2004 report, the Committee unanimously recommended a “made-in-New Brunswick model of
public automobile insurance.”63 This recommendation
came despite evidence from the Insurance Bureau of Canada (IBC) and a legal opinion stating that U.S.-based private auto insurance companies could seek compensation
under NAFTA Chapter 11 for expropriation of their investments.64 IBC counsel warned: “[t]he world is a different
place than it was back in the 1970s when Manitoba and
British Columbia took action [over auto insurance]—now
we have NAFTA and GATT.”65 The New Brunswick government, however, announced in June 2004 that it would
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reject the Committee’s recommendations, arguing that a
public insurance system was “not the right decision for
New Brunswick.”66
	As the Committee noted, the New Brunswick government was not expressly prohibited by NAFTA or GATS
from establishing and maintaining a public auto insurance system; however, the Lord government eventually
decided against a public system for fear of repercussions
under these agreements even though experts argued the
significant barriers posted by the agreements were navigable.67 This case illustrates the regulatory chill effect and
how it impacts government authority to make decisions
about public services.
Furthermore, due to rules under NAFTA and GATS
that would apply to the creation of a public insurance
Crown corporation, the Committee recommended that the
New Brunswick government work with the federal government to ensure a new public insurance system would be
consistent with Canada’s trade obligations. The Committee’s recommendation highlights the potential for government to compromise public policy objectives because of
Canada’s international trade commitments.68 The necessity
to comply with trade obligations raises concerns about the
autonomy with which governments can regulate public
services (as well as other areas).

In a collection entitled Reclaiming Public Services: How cities and citizens
are turning back privatisation, Lavinia Steinfort69 outlines the ways in
which ISDS can also threaten efforts to remunicipalize energy services
and deprivatize transportation and telecommunications. For example,
she notes that the government of Bulgaria decided against remunicipalizing its water services due to the threat of ISDS, despite strong support
from both residents and city officials.70 This case starkly demonstrates the
chilling effect of ISDS.
Effectively, enhanced investor rights through these trade treaties
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raises the bargaining power of global corporations71 over that of governments and communities. As has been illustrated in several cases, ISDS
may deter regulatory action by governments. In doing so, trade agreements limit regulatory activities and promote the harmonization of regulations across borders.7273 Writing a decade after NAFTA implementation,
University of Toronto law professor David Schneiderman reflected the following on the matter:
The strictures of NAFTA and BITs [bilateral investment treaties]
signal a movement away from the robust and energetic state to one inhibited by the strictures of neoliberal ideology. Economic
success
is to be achieved only via policy instruments falling within an acceptable range of regulatory initiatives...The conditions thereby imposed on
states denies them access to the very tools that precipitated economic
success in the past.74
In turn, Steinfort argues, investor protections “restrict the capacity of
governments to decide how to provide, organise and regulate public services.”75 She outlines the implications for deprivatization efforts, and remunicipalization in particular. As cities, regions and provinces aim to
return privatized services to public control, such as in the case of Sante
Fe, Argentina’s water services, these remunicipalization efforts are made
vulnerable to and are limited by the investor protections in trade agreements.76
	As has become clear, the investment protections within modern trade
and investment agreements—particularly the ISDS mechanism—have significant implications for domestic governments and their residents. As Canada’s experience under NAFTA has shown, these investment protections
constrain a government’s policy and regulatory options. In particular, these
provisions restrict the ability to regulate in the public interest. The implications are concerning when it comes to public services, as the expansion
or deprivatization of public services may be limited by trade agreement investment protections and the lack of adequate carve-outs for public services.
This poses a serious threat to the expansion of existing public services and
the creation of new ones, such as pharmacare, in the future.

D. Disproportionate Impact on Vulnerable Groups
13
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As has become clear, the rules of trade and investment treaties have a
negative impact on the provision, regulation and improvement of public
services. As outlined above, trade rules contain inadequate protections
for public services, the standstill and ratchet clauses lock in any liberalization or privatization efforts, and investment protections, namely ISDS,
both directly threaten public services through ISDS challenges and, more
often, create a chilling effect on the regulation of public services. In doing
so, trade agreements restrict the ability of governments to regulate and
enhance public services in Canada. It is crucial, however, to remember
that these effects also have real implications on the people of Canada—
both the users of public services and the millions of people that work in
these sectors.
Millions of Canadians work providing public services,77 and women workers are overrepresented in the sector.78 However, holding down
multiple jobs has become increasingly common for women in particular
as a means to supplement income or balance precarious employment.79
Women outnumber men in the services-producing sector in general. Their
employment is concentrated in sectors traditionally regarded as women’s work, such as health care and social assistance (82.4%), educational
services (69.3%) and accommodation and food services (58.5%).80 This
means that the privatization of public services will have a larger impact
on working women.
	Although neoliberal policies such as austerity and trade liberalization have to some extent contributed to the increase of women’s participation in the paid labour force, they have also led to the prevalence of
low-wage and precarious jobs, the internationalization of reproductive
and care work, the intensification of women’s workloads exemplified by
the “double shift”, and the feminization of poverty.81 Neoliberal policies
have resulted in reduced government ability to regulate and tax capital
as well as a shrinkage in public services and social security. There has
been a consequential shift toward community-based enforcement and
services, which rely largely on women’s contributions.82
	It is worth noting here the potentially far-reaching implications
of TiSA on service providers. Kelsey argues that TiSA will affect nearly
all workers—not solely those employed in public services—as jobs/sectors
will be increasingly classified as services. She argues that the “servicifica-
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tion” of work has contributed to a reorganization, and in some cases a
fracturing, of sectors. Most service work is traditionally low-paid, precarious and highly feminized, and the servicification of work, she argues,
may also undermine union organization, bargaining and action.83
	Importantly, trade impacts on public services will also negatively affect public service users, particularly vulnerable or marginalized
groups. The rollback of public and social services has a significant impact
on already-vulnerable populations due to the disproportionate number
of women, racialized groups and people with disabilities living in poverty. The liberalization and privatization of public services being facilitated
by trade agreements will impede access to public services. Reduction of,
and barriers to, access will have a more pronounced impact on those who
rely most on public services and/or already face barriers to access: women, racialized communities, immigrants, Indigenous communities and
people with disabilities.
	It is well documented that neoliberal globalization, austerity
agendas and trade liberalization have disproportionately hurt women. 84
Women are more dependent on public services such as education, health
care and child care than men, so cuts to public services have a greater
impact on them. Cuts to public services also adds to the workload for
women as they are traditionally responsible for much of service work.85 It
is important to note that the impact is even more pronounced on the most
vulnerable women—women of colour, Indigenous women, immigrant
women, trans women and women with disabilities.
There is also a trend of racialization of poverty86 in Canada, and
relatedly, racialized individuals face barriers to good jobs.87 Immigrants
and migrants in Canada also face barriers to accessing health and social
services,88 as do people with disabilities, 89 a group that is disproportionately poor and employed in precarious jobs.90 Given the barriers to accessing public and social services already experienced by vulnerable or
marginalized groups, despite their significant need for them, the negative
impacts of trade agreements on the provision of public services will have
a more pronounced impact on the health and well-being of these communities.
	In discussions and analyses of trade rules’ impacts on economic sectors, regulations and governments, it is crucial to consider the profound
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effects on people and communities. Trade and investment agreements
have real impacts on people’s livelihoods, their ability to participate in
democracy and in their health and well-being, with negative impacts
more pronounced on vulnerable individuals. Amelioration requires that
these negative impacts be carefully considered in impact assessments of
trade agreements and be factored into Canada’s trade policy.

E. Need for Stronger Safeguards
In light of the problems trade agreements have on public services, experts have called for stronger safeguards. We can identify two possible
strategies for the protection of public services: (a) through reservations,
which exempt specific measures or sectors from certain obligations and
(b) through exclusions or carve-outs that fully exclude all public services
from the scope of a treaty.
Regarding the first approach, international law and trade expert
Markus Krajewski has provided analyses of clauses and other options that
could be used to limit the impact of trade and investment agreements, or
certain provisions of these agreements, on public services.91
	Alternatively, public services may be protected through exclusions
from an agreement altogether. Public service advocates like Public Services International have called for comprehensive and clear exemptions
of all existing public services from trade agreements, as well as the preservation of policy space for new or expanded public services.92 Effective
exclusions for public services must “safeguard governments’ ability to
deliver public services through a mix [of systems, funding and entities]
that they deem appropriate, to shift this mix as required and to closely
regulate all aspects of these mixed systems to ensure that citizens’ basic
needs are met.”93 Preserving this policy flexibility is important for retaining strong protection of existing and future public services, as well as
their enhancement, when appropriate.
Krajewski also outlines clauses that could be used to achieve complete exclusion of public services from trade and investment agreements,
or the most contentious parts of them. According to his analysis, clauses
require three core elements/criteria to protect public services: (1) a clear
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definition of public services that encompasses the diversity of both services and users, as well as the various models of public services, (2) an
adequate level of protection (e.g., protection throughout the agreement
or protection from ISDS) and (3) a sufficiently binding legal quality, rather than interpretive guidelines.94 Clauses for the protection of public services, such as those that meet Krajewski’s criteria, would more effectively
safeguard public services from trade and investment agreements—or, at
minimum, from their most contentious aspects. Stronger safeguards or
carve-outs for public services in trade agreements are essential for the
maintenance, reform and expansion of both existing and future public
services in Canada.

Health Care System: A Case Study
Similar critiques of trade agreement’s impacts on public services, such as
limited protections, the potential to lock in privatization and the chilling
effect, can be made regarding health and health care in particular. An
additional concern that pertains to health impacts is Canadians’ access
to affordable medicines. Although Canada has taken steps to exempt
its public health care system from the terms of trade agreements, there
continue to be limitations in these protections, and thus, aspects of the
health sector are left vulnerable.

A. Limited Protections and Locking in Privatization
The inadequate protections for public services in trade agreements have
implications for Canada’s health care system and, in turn, the health and
well-being of people living in Canada. This is due, in part, to vague and
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ambiguous language of the exemptions for public services, as well as the
negative list approach used for many agreements. These limitations also
have specific implications for health care and health services.
For example, in the CPTPP, Canada has used two reservations to protect its public health care system from some of the trade obligations (Annex
I and Annex II). A general reservation allows provincial and local governments to maintain existing non-conforming measures, including those in
the health sector. However, these are subject to standstill and ratchet clauses, and thus any future privatization efforts would be locked in.
The CPTPP also contains a reservation, which is almost similar to
one in NAFTA, that excludes the health sector from some provisions pertaining to investment and trade in services. Canada reserves the right to
adopt or maintain measures that would otherwise be inconsistent with
the agreement provided the measures are “social services established or
maintained for a public purpose.”95
	Lack of definition, however, means the terms are subject to different
interpretations. While the list of exempt services includes public health
care,96 what that constitutes is open to interpretation as the Annex does
not include the various supportive functions of specified social services.
In the area of health, it does not identify ancillary health services such
as cleaning, maintenance and administration.97 Their absence suggests
these supporting services may not be exempt from investment and trade
in services provisions. The CPTPP—like other modern trade agreements—
favours commercial rights over the public good and thus undermines the
principles of the Canadian public health care system.
	Canada’s commitments under GATS, too, have both indirect and
direct impacts on health and the health care system. At the time of its
negotiation and implementation, the Canadian government assured observers and citizens that health, education and social services would not
be subject to the national treatment, market access and other sector-specific obligations in GATS because these services were not listed in Canada’s national schedule. Canada did successfully negotiate limitations in
its national schedule to reduce commercial trade liberalization in health,
education and social services; however, some health services do not fall
under the governmental authority exclusion and thus are subject to the
core GATS obligations (particularly most-favoured nation provisions and
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requirements related to monopoly service suppliers). Services that are
subject to terms of the GATS include most nursing home services, private
clinics and hospitals, and private home care services.98
Furthermore, Canada’s commitments in other sectors may impact
the suppliers of health, education and social services. For example, Canada’s sector-specific commitments in accounting, auditing, bookkeeping
and food services, may affect the health care system. More directly, Canada’s GATS commitments include health insurance, meaning that foreign
private-sector insurance companies may provide insurance for certain
types of health care.99
Trade liberalization (and its impact on health and social services)
in Canada occurred alongside a larger trend of deregulation, cutbacks
and privatization in the health care.100 Along with other public services,
these privatization efforts in health care or health services may be locked
in by aspects of trade agreements—namely standstill and ratchet clauses
and investor-state dispute mechanisms. The relationship between NAFTA
and privatization exemplifies the impact of trade agreements on health
and health care.

NAFTA, Privatization and Health Care
After the signing of NAFTA, parties had until March 1996
to submit a list of services and programs they wished to
exclude from NAFTA rules. Community groups, provincial governments and legal experts campaigned to protect public health care. They argued that leaving the
health care system open to NAFTA provisions would allow
for-profit U.S. enterprises to enter and operate in Canada.
The reservation list (Annex II) in NAFTA:
shields health care from the full force of NAFTA, but only to the
extent that ‘it is a social service’ that is maintained or provided
‘for a public purpose’ (Schwartz 1996)...As long as services are
fully funded from the public purse, they may be protected. As

19

PSFC I CLI RESEARCH

DICEY DEALS
TRADE AGREEMENTS AND PUBLIC SERVICES

soon as services are de-listed or even when user charges are allowed, ‘NAFTA may guarantee the right of United States commercial enterprises to enter the market or expand their presence’,100
The so-called “grey” areas involving both public and private funding (e.g., physiotherapy) are particularly at risk.
	As NAFTA was being negotiated, the Canadian
Health Coalition, as well as legal experts and community groups, engaged in a great deal of advocacy to highlight the risks associated with the reservation clause. In
response, the federal government reached an agreement
with NAFTA parties that the general reservation protected
specified provincial and state laws/regulations (except for
financial services), including public health and social services.101
	Nonetheless, concerns surrounding the protection
of Canada’s public health care under NAFTA remained.
For example, former senior Canadian trade negotiator
Mel Clark argued that NAFTA gave the U.S. the right to
countervail exports if they were subsidized by medicare,
and that the right nullified the those in Annex I and II.102
While pressure from advocates contributed to the successful negotiation of a reservation for health care, concerns
remained that Canada and its public health care system
were made vulnerable to challenges.

Privatization will also have an impact on ancillary health services, such
as food preparation and cleaning. These ancillary services are more likely
to be delivered by for-profit providers and, thus, are likely to be exposed to
the terms of trade agreements. Also, ancillary service jobs are often parttime, temporary and shift work (i.e. precarious) and highly feminized.103
Not only will privatization in ancillary health services have an impact
on those who rely on these services, it will also hurt vulnerable workers in
the sector. More broadly, it is important to note the on-the-ground health
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implications of privatization and inadequate trade dispute protection on
vulnerable populations as both service suppliers and service users. Health
policy and health care experts Pat Armstrong and Hugh Armstrong note
that privatization and deregulation in health care has had a particularly pronounced impact on women in Canada, particularly (im)migrant,
racialized and Indigenous women.104 As noted above, research shows the
vulnerable in Canada, like immigrants, migrants and people with disabilities, already experience barriers to accessing health care, education
and social services.105

B. Threat of Investor Challenges
Investor protections, particularly ISDS, contribute to locking in privatization. For example, if foreign investors become established in privatized health delivery or insurance schemes, ISDS claims may deter governments from returning these services to the public realm.106 ISDS may
also limit the expansion of public health insurance into areas currently
covered privately.107 This illustrates the aforementioned chilling effect on
regulations, particularly the expansion of public services.
	Investment protections allow for compensation to foreign investors
should governments enact policies that allegedly expropriate the investment(s). Investment protections, therefore, enable possible challenges to
the expansion of public health care and health services. For example, The
Romanow Commission found that “if a government decided to expand
public coverage for prescription drugs in such a way that excluded private
insurers from the market, there may also be claims for compensation.”108
Investment protections (ISDS), therefore, place restrictions on Canada’s
ability to develop a pharmacare system. While the single-payer monopoly of Canada’s health care system seems to be protected from a NAFTA
challenge,109 it is possible that a challenge could be brought against a
provincial, territorial or federal government that decides to make significant changes to the insurance or delivery of health care services.110 Two
European cases—in which investors successfully challenged government
reversals of privatization—exemplify the ways in which the health care
system may be impacted by trade agreement investor protections.
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Investor Challenges in Health Insurance
In 1999, Dutch health insurer Eureko was allowed to acquire 30% of the shares of the state-owned Polish insurance
company (PZU). PZU had been responsible for operating
large portions of the health insurance and pension system. In 2001, the Polish government committed to selling
additional PZU shares to Eureko, which would have granted control to the Dutch company. When Poland cancelled
this move, Eureko challenged the Polish government for
alleged breach of the Poland-Netherlands BIT. After winning two awards, Eureko reached a settlement with Poland in 2009 in which Poland paid 1.8 billion Euros.111
The government of Slovakia passed a law in 2006
that banned private health insurers from retaining profits or distributing profits to shareholders. In response, the
Dutch health insurance company Achmea challenged
Slovakia under the BIT between Netherlands and Slovak
Republic. The Permanent Court of Arbitration (PCA) ruled
in 2016 in favour of Achmea. The PCA ordered Slovakia to
pay over 22 million Euros, plus interest and legal fees.112
	An interesting development in this case occurred in
early 2018. On March 6, the Court of Justice of the European Union (ECJ) ruled that the award of damages to
Achmea was in violation of E.U. law. The court found The
arbitration clause in the BIT has an adverse effect on the
autonomy of E.U. law, and is therefore incompatible with
E.U. law.”113 This ruling has raised questions about the fate
of the E.U.’s numerous investment agreements which contain the arbitration clauses, as well as trade deals struck
by the E.U. The ruling has also prompted speculation
about whether CETA’s Investment Court System could also
be outside the law.
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These international examples illustrate how investment protections contribute to regulatory chill and restrict the capacity of governments to regulate in the public interest, and they do so in ways that are
increasingly becoming recognized as undermining domestic law and
policy-making. The examples also show how the current trading model
privileges investor rights over the public interest. Investment protections
make vulnerable efforts to expand public services or return privatized
services, such as health insurance, to public control. This raises concerns
about the fate of both existing public services and the ability to expand
or develop new ones in the future, such as pharmacare.

C. Access to Medicines
Perhaps one of the most concerning health-specific implications of trade
agreements relates to access to medicines. This concern became prominent in the media and public eye during the negotiations of CETA and
the CPTPP, with renewed attention following Canada’s provisional application of CETA in September 2017. These two agreements highlight how
intellectual property rights may restrict access to affordable medicines.
Trade and investment agreements typically reinforce intellectual
property rights (IPRs). CETA and the CPTPP reinforce (and strengthen)
IPRs, particularly patent rights, which is particularly unnerving when it
comes to pharmaceutical drugs. Under the CPTPP’s intellectual property
chapter (Chapter 18), the IPR provisions will allow for the extension of
patent terms for pharmaceutical drugs by the amount of time required
for the market approval process.114 Extended patents, stronger intellectual property enforcement mechanisms and data-exclusivity provisions together will delay, even entirely prevent, the production of generic drugs.115
	According to recent analyses conducted by the Canadian Centre
for Policy Alternatives116 and by Health Canada117, this will contribute to
an increase in the cost of pharmaceutical drugs in Canada. Nobel laureate and renowned economist Joseph Stiglitz was amongst the critics of the
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original TPP agreement, to which the CPTPP is nearly identical. He, too,
warned of how the agreement will allow pharmaceutical companies to
extend patents, and thus their monopolies on patented drugs, to prevent
cheaper generics from entering the market.118
Similarly, CETA Chapter 20 (Intellectual Property) contains provisions that will increase the average length of time for market exclusivity
for patented drugs in Canada. According to Canadian health policy experts Joel Lexchin and Marc-André Gagnon, this monopoly protection for
brand-name pharmaceuticals will exacerbate drug costs in Canada by
delaying the availability of cheaper generic drugs.119
	Additional drug costs will be borne by the Canadian health care
system and Canadians themselves. Lexchin and Gagnon’s analysis estimates that CETA’s patent term extension will increase drug costs to Canadians by 6.2% to 12.9% beginning in 2023, or between $795 million and
$1.645 billion annually.120
The cost of pharmaceuticals in Canada is already prohibitively
high,121 with Canada ranking high amongst OECD countries on pharmaceutical expenditure.122 An Angus Reid survey in 2015 found that one
in five Canadians say a member of their household cannot afford to buy
medications prescribed to them.123 Further increases in the cost of medicines will, therefore, jeopardize the health and well-being of many Canadians, particularly those in the most vulnerable groups.
	A recent report from the parliamentary budget officer (PBO) found
that extended drug patent protections in CETA could cost Canadians an
estimated $392 million a year and the government up to $270 million
more annually.124 In 2015, Canadians were already spending $15.2 billion on patented drugs.125 Furthermore, the PBO’s figures do not include
the spending of institutions like hospitals and long-term care facilities,
which would further increase the estimated costs.126
	As with other aspects of the health care system, vulnerable groups
are disproportionately affected by decreased access to affordable medicines. The increase in pharmaceutical drug prices will be particularly problematic for lower-income Canadians (and, internationally, people in the
global South) who depend on low-cost generic drugs. Specifically, health
outcomes for women will be jeopardized as women are disproportionately
impacted by increased drug costs and privatization of health services.127
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While the increase in pharmaceutical prices as a result of CETA
will not be fully realized for several years, Bill C-30, the implementation
legislation for CETA, received royal assent in May 2017, setting the the
stage for structural changes to Canada’s patent and pharmaceutical systems.128129 With Bill C-30 and its changes to the Canadian Patent Act and
the Food and Drug Act, Canada has taken a step closer to longer patent
terms and higher pharmaceutical prices, thereby reducing access to affordable medicines for many.
Furthermore, IPRs appear to be a renewed concern in the ongoing renegotiation of NAFTA. The U.S., under pressure from the pharmaceutical industry, is reportedly pushing for longer patent terms, longer
“data-exclusivity” rules and more restrictive intellectual property rules.
As health advocates and policy experts Nicholas Caivano and Richard
Elliott note, these changes would delay the development of generic drugs,
increase patent companies’ profits and raise prices for consumers.130
The changes to IPRs illustrate another way in which trade agreements enshrine corporate rights at the expense of the public good. Restricted access to affordable medicines as a result of these agreements’ intellectual property rules will cost the Canadian health care system. More
immediately, it will jeopardize the health and well-being of many Canadians, particularly Canada’s most vulnerable.

C. Need for Stronger Safeguards
As with public services in general, experts have called for stronger safeguards for public health care and health services in Canada. In 2002, the
final report of the Commission on the Future of Health Care in Canada
(The Romanow Commission) recommended that Canada “[t]ake clear
and immediate steps to protect Canada’s health care system from possible challenges under international law and trade agreements and…build
alliances with the international community.”131 Noting the uncertainty
at the time surrounding what trade agreements would mean for Canada’s health care system, Romanow argued that:
the solution is not to sit back and wait for the outcomes of potential chal-
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lenges under the various trade agreements. Rather, it is to take proactive
steps to ensure that Canada can continue to make whatever policy decisions it deems necessary to maintain or expand the public health care
system.132
More specifically, the final report provided recommendations for Canada
to protect, and prevent potential challenges against, its health care system. These recommendations are closely aligned to the criteria articulated by Krajewski for the protection of public services in general.133
	In order to prevent potential challenges, the Commission called for
the federal and provincial governments to ensure that any future reforms
are protected under the definition of “public services” included in international law or trade agreements to which Canada would be a signatory.
The report also recommended that federal and provincial governments
reinforce Canada’s position that the right to regulate, including in health
care policy, is not to be subject to foreign-investor compensation claims.
Romanow notes taking these steps “does not mean that Canada is unwilling to participate in international trading regimes but [does mean]
that social policy such as health care is, in effect, ‘off limits.’”134 Comprehensive and clear trade agreement exemptions for health care and
health services, as well as preservation of future policy space for these
services, would allow for public support and enhancement of Canada’s
health care system.
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Conclusion
Through various aspects of international trade deals, public services are
made vulnerable. Where present, protections for public services are vague,
limited and inadequate. Other aspects of these agreements (i.e., standstill
and ratchet provisions) threaten to lock in any efforts to privatize public
services. Furthermore, investment protections jeopardize governments’
ability to regulate in the public interest, and they contribute to regulatory
chilling in public services as well as other areas of public policy. Together,
these effects of trade deals have a disproportionately negative impact on
already-vulnerable groups, including women, racialized communities,
Indigenous communities, immigrants, migrant workers and people with
disabilities.
The compounded effect of trade agreements on public services is
well articulated by trade policy experts Roeline Knottnerus and Scott Sinclair in their discussion of CETA:
[The agreement] reduces public policy space in the name of market access and protecting the rights of foreign service providers and investors.
It effectively constrains the scope for governments—at the local, state,
national and regional levels—to provide public services and regulate
them in the public interest.135
What is needed—for not only the preservation but also active support
of public services and future public policy space in Canada—is comprehensive, strong and enforceable protections for public services, whether
through reservations or full exclusions.
	Canadian governments and negotiators must defend public and
social services in its trade policy. We must also see supports for those populations in Canada—both public sector workers and service users—negatively impacted by cuts to and privatization of public services, particularly already-marginalized or vulnerable groups. Through these efforts
we may see the continuation and thriving of strong public and social
services in the country and, in turn, support for the health and well-being
of all people in Canada.
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